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A few quotes that came along
the way:

Human Rights are important because they
belong to all human beings and are in-

alienable
-==-Kofi Anan-==-

The study of diversity cannot be to establish
any one group as better than another. It's
purpose is to establish how unique and

wonderful they all are.
49‘

-==-Arundhati Roy-==-
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My Home in the Orient:

- The orient is a shame based culture, as
opposed to the occident that is a more

guilt based culture

 Please note:

- The orient/occident is not necessarily a
geographic term, but a term that describes a
collective cultural mindset

- describing a culture as either shame or guilt

based does not mean that the other
[guilt/shame] has no influence on the culture.




Shame /

Is a product of
societies that are
“tribal” / “"Clannish".

The importance of
the individual is
subverted to the
collective

It is OK to do nearly
anything, as long as
that action does not
shame the family, the
clan, the tribe etc.

guilt

It may have its roots
in the Semitic
tradition of atonement
for one's actions
before god

Its always the
individual who atones
and is therefore
responsible to atone

The emphasis being on
the individual, gives
him/her a greater
degree of autonomy,
but also takes away a
lot of Tmpunity’



South Asia being shame based means:

* You do not have to try and justify
your actions [to yourself - no guilt.!l]
including your sexual actions:

» S0 you do not have to adopt notions
of identity or of sexuality to justify
any sexual activity.

* You just have to ensure that what

you do does hot bring shame upon
family/ tribe /clan




South Asia being shame based means:

- Therefore one can have as much sex as one wants
in any variation that one wants, as long as one
does not talk of it.

- The lack of discourse means that whenever there
is a denial of any right, or any injustice, then
shame prevents the seeking of any remedy.

* The perpetrator has no notion of guilt - leading to
impunity - unless its opposed/protested.




South Asia being shame based means:

+ The perpetrator of violence/injustice often
do not personalise the effect of their
actions, making remedial/corrective justice

difficult

* The common law tradition is not in
consonance with the cultural reality of
shame, making reformation of the
perpetrator difficult

» Judges often come from this cultural
reality too, but have to dispense justice
from another reality - that of the British
Common Law legacy




South Asia being shame based means:

» Historically punishment involved
shaming, which acted as deterrent

* Currently justice involves
‘punishment’, that does not
necessarily shame the person, leading
often to notions of 'revenge’, and
continuation of the violent action or
injustice by the person

» Revenge is often to bring back the

_ good name of the family/clan



The reality of Gender Role:

- The traditional distinction between
'man’ and 'woman'’ in what is
essentially a hetero-patriarchist
society, attributes roles to each that
often get reinforced as stereotypes.

» This also finds manifestation in the
way same sex desire is structured
and practiced.

f‘@‘
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The reality of Gender Role:

* The stereotype of the man, which defines
the notions of masculinity extends also to
sexual acts and roles

* This definition ascribes the role of
‘penetration’ in the sexual act to the man,
and the role of being ‘penetrated’ is the
sexual act to the woman.

- Same sex desire in south Asia have not
been able to break away from this
stereotypification.



The reality of Gender Role:

* Therefore the vast number of people
who desire and have sex with their
same sex either think of themselves
as 'MEN' and do what men do in the
sexual act, namely fuck; or as
'WOMEN' and do what women do,
namely be fucked.

» The cultural disempowerment of
women is therefore also imbibed by
those who take on the role of women.

f‘@‘
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The reality of Gender Role:

But most importantly, a biological male
who is penetrated, becomes 'not man
enough’; therefore 'less than a man';

therefore ‘like a woman’; AND for

'real men’, such penetrated men can

be targeted with all the abuse and
violence that a hetero-patriarchist
society reserves for its women folks.
Sy
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The reality of Gender Role:

The reverse is also true where the
penetrated man does not perceive
himself as a man, and internalises a

stereotypical, often highly
caricaturized image of the woman,
and looks upon victimization and/or
violence as his 'station in life'.
SNy
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The reality of Gender Role:

» Same sex relationship therefore play
out in a heterosexual model

* The "relationship of equals” idealised
in the ‘gay’ model does not exist in
the vast majority of same sex
attracted persons.

* In this scheme of things, the
violation of the rights of the
disempowered '(wo)man' becomes

much easier




Gender & Construction of Identity

+ The ‘'man'’ is the 'man’, he is having se
with someone who's not a man. He by
'penetrating’ is doing what men are
supposed to do. He is therefore not a
homosexual

» The '(wo)man' is the '(wo)man'. He is
having sex with a ‘man’. He is getting
penetrated just like women. He too is

_ refore not a homosexual
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Gender & Construction of Identity

It is therefore understandable that the
gay identity, which is closely linked to
egalitarian rela‘rionshif between 'men'
does not find a very strong footing in

South Asia.

Identity for a vast number of South
Asians depend not on their
(homo)sexuality but on their gender
perception, gender identification, and
gender orienfation, and gender role play

F=T in the sex act
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Gender & Construction of Identity

* The men are men, they do not need any
other identity, no matter how or with who
they have sex. They can dissolve into the
mainstream and are therefore hard to
reach, making things like HIV intervention
with them more difficulft.

» The (wo)men adopt many different gender
based identities like 'Hijras’ and ‘Kothis’,
and also ascribe identities to their
'men/husbands’ like 'Giriayas’ and 'Panthis’.

f‘@‘

\




Kothi/Hijra Identity

- Feminised males with a feminine
demeanor and identification with the
stereotype of 'woman'.

* The adoption of the feminine identity is
often an amplification of what women
are and therefore enacted in ways that
are often boisterous and loud.

+ Extremely visible in a shame based
world that values invisibility

f‘@‘
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Kothi/Hijra Identity
A placard - ﬂ& |
- O

held by a
hijra at
the

World
Social
Forum in
Mumbuai,

January
2004
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Kothi/Hijra Identity and
violence/abuse

* The male child is very important in a
patriarchist society.

» A male child who does not perform
the duties of marriage and
procreation is looked down upon.

* A male child that does not ‘protect
his masculinity’ and gets penetrated
is a shame to the family/clan

* The shame is amplified if the male
d is visibly unmanly

f‘@'“
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Kothi/Hijra Identity and
violence/abuse

* Shame is often dealt with by ‘regaining
honor', which can be manifested in act
like 'honor killing' or severe violence
against the one that brings dishonor.

+ Kotis and Hijras satisfy all the cultural
reasons of shaming the family.

The culture therefore opens them to
abuse and violence and sanctions the
same.

f‘@‘
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Kothi/Hijra Identity and
violence/abuse

+ It is important to note that in
clannish societies, often the society
as a whole acts 'vicariously' for the
family/clan to regain lost honor.

» This often means that the society in
general and not just the family/clan
target kothis and Hijras with abuse
and violence - mostly unprovoked

fe'
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Kothi/Hijra Identity and
violence/abuse

Often the keepers of social order
[read: the constabulary] takes on this
role of moral policing and are the
biggest violators of the basic human
and constitutionally guaranteed
fundamental rights of same sex
attracted persons, mostly kothis and
Hijras as they are the most visible.
We see examples of this pattern

A=t across South Asia.
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Kothi/Hijra Identity and
violence/abuse

The abuse at the hands of the police include
rape [often gang rape], extortion,
blackmail, beatings, extra-judicial killing,
imprisonment [often on false charge],
harassment in public cruising areas

Judges are insensitive and culturally not
adept at understanding the gravity of this,
so cases seldom proceed to conviction

The state actively colludes or refuses to act
when cases like these are actually reported



Kothi/Hijra Identity and
violence/abuse: In Nepal



Kothi/Hijra Identity and
violence/abuse: Fingers Slashed
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The situation in India:

Most positive policy initiatives concerning same
sex attracted people are not actualised in
practice:

The positive initiatives have been necessitated by
the fact that India is a democracy and
therefore justifiably has a reputation to

preserve internationally

They are also necessitated by the presence of
the Fundamental Rights guaranteed to all
citizens and diligem‘lf rotected by a largely
vigilant Judiciary




Some Positive Policy
Initiatives/Statements

* National AIDS Control Policy, its emphasis
on targeted intervention and community
involvement, including MSM

- India's statement/vote at the UNGASS on
IGLHRC's Participation.

- Recommendation of the National Law
Commission [172"d Report]

Position expressed by the National Human
Rights Commission

f‘@‘
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However actual practice falls
short of the expressed intentions

- Section 377 of Indian Penal Code
continues to exist

» Qutreach and other Intervention activities
of MSM NGOs/CBOs continue to be
targeted by the Police Departments.

* There is a clear mismatch in the Home
department’s and the health department’s
understanding of homosexuality

™
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SECTION 377 IPC

» Technically does not criminalise
homosexuality, speaks of "Unnatural
Sexual Intercourse”

» Technically is equally applicable to
heterosexual as well as homosexual anal
iIntercourse.

 However has been disproportionately used
only to target homosexual sex

- Judicial pronouncement have increased the
scope of 377 to cover all possible forms of
sexual expression between males

f‘@‘
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- field staffs of NGOs and CBOs face

SECTION 377 IPC

harassment from police every day

- public spaces used for social

interaction/cruising are not safe

- Gives impunity to police to beat, blackmail,

extort, threaten, and sometimes even
sexually assault and/or rape MSM

- Takes away legal recourse, for consensual

f‘@‘
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sex is also criminalised and victims of rape
can be thus targeted by the law with
criminalisation



Impact of 377

NFI partner agencies have reported cases of rape
of kothis and Hijras across the length of Indig,
often by police personnel. Such incidents are
almost always not prosecuted as 377 effectively
criminalises even the victim - adds to impunity

Indicative data for India can be obtained from a
study of social justice issues conducted in for
cities in Bangladesh, where the social dynamics

and the law is exactly the same:




Bangladesh Study [Findings]

64% of the total respondents reported facing
harassment from the police

Has the police ever harassed you
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Bangladesh Study [Fmdmgs]
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29 of 124
respondents
reported that
they have been
sexually
assaulted or
raped by
policemen

55 of 124
respondents
have reported
that they have
been sexually
assaulted or
raped by
mastaans



Bangladesh Study [Findings])

* FGDs and Interviews revealed that mastaans are
often in cohorts with the local policemen. Kothis
therefore do not receive any protection from the
police when any harassment or assaults by the
mastaans are actually reported

* 87% of the respondents stated that they had
been subjected to sexual assault or rape simply
because they were effeminate. This is an
indication of how feminisation of males and

ender attracts violence, and is also indicative of
he high percentage of MSM who suffer sexual
assault and rape




Bangladesh Study [Findings])
Not a single case of rape of
a Kothi or Hijra has ever
been prosecuted

The Pattern Pervades
the Entire Region




Some Indian Findings

* As part of study on MSW, 57 out of 135
respondents in one cruising site in Delhi, accessed
over 3 days reported a total extortion by beat
cops of more than Rupees sixteen thousand.

» Averages to about Rupees thirty thousand a week.

- There are at least seven cruising sites of similar
size in Delhi [approx: Rs 210,000 per week]

Cops can extort because 377 gives them impunity
377 is as much a corruption issue as anything else
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Today the issue of Section 377 is
even broader than the health, life,
legal
status, dignity or human rights of
same sex attracted persons. It
involves the health of the State:
it is a question of corruption, simply
because it is one of the most
lucrative
and easy sources of supplemental
income for a venal police




Some Indian Findings: Effect of
Violence

- As er of the same study, 48 out of 50
MSW reported knowledge of HIV and

prevention methods.

+ 32 out of 50 MSW have faced violence
and/or rape at the hands of police/goons

* Only 2 out of 50 practice consistent safer
sex

FGDs and Interviews reveal extremely low
self worth. Everyone who faced violence
did not practice safer sex. Life was not

important for them.
f‘@‘
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A movement is happening in India
And other parts of South Asia
- N qa * :

%

YO MEND US POR SEX
YOU NESD US TO PREVENT AIDS

YOu NEED US 7O WICK A



AND THERE 1S HOPE:

The National AIDS Control Organisation
has recently filed an affidavit in the
Delhi High Court Supporting the
Alteration of 377 to exclude 'PRIVATE,
ADULT, CONSENSUAL SEX" from its

purview
49‘
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